TUESDAY,  APRIL  4,  1978 
PART  IV 


DEPARTMENT  OF 
HEALTH, 

EDUCATION,  AND 
WELFARE 

Office  of  Education 


Grants  to  State  Agencies  for 
Programs  to  Meet  the  Special 
Educational  Needs  of  Children  in 
Institutions  for  Neglected  or 
Delinquent  Children 


14292 

[4110-02] 

Title  45 — Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION, 
DEPARTMENT  OF  HEALTH,  EDUCA¬ 
TION,  AND  WELFARE 

PART  116e--GRANTS  TO  STATE 
AGENCIES  FOR  PROGRAMS  TO 
MEET  THE  SPECIAL  EDUCATIONAL 
NEEDS  OF  CHILDREN  IN  INSTITU¬ 
TIONS  FOR  NEGLECTED  OR  DELIN¬ 
QUENT  CHILDREN 

AGENCY:  Office  of  Education.  HEW. 
ACTION:  Final  regulation. 

SUMMARY:  This  final  regulation  is 
required  by  section  503  of  the  Educa¬ 
tion  Amendments  of  1972.  It  estab¬ 
lishes  the  rules  governing  the  award  of 
grants  to  State  agencies  which  are  di¬ 
rectly  responsible  for  providing  free 
public  education  for  children  in  insti¬ 
tutions  for  neglected  or  delinquent 
children  or  in  adult  correctional  insti¬ 
tutions.  This  regulation  also  provides 
guidance  relating  to  the  allocation, 
distribution,  and  use  of  these  grant 
funds. 

EFFECTIVE  DATE:  Under  section 
431(d)  of  the  General  Education  Provi¬ 
sions  Act,  as  amended  (20  U.S.C. 
1232(d)).  this  regulation  has  been’ 
transmitted  to  the  Congress  concur¬ 
rently  with  its  publication  in  the  Fed¬ 
eral  Register.  Section  431(d)  provides 
that  regulations  subject  thereto  shall 
become  effective  on  the  45th  day  fol¬ 
lowing  the  date  of  such  transmission 
subject  to  the  provisions  therein  con¬ 
cerning  Congressional  action  and  ad¬ 
journment. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Pat  O.  Mancini.  Division  of  Educa¬ 
tion  for  the  Disadvantaged,  tele¬ 
phone:  202-245-2682. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
October  22,  1975,  that  proposed  to 
amend  title  45  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  116c 
to  govern  the  program  authorized  by 
section  123  of  title  I  of  the  Elementary 
and  Secondary  Education  Act,  as 
amended  by  Pub,  L.  93-380,  (“Educa¬ 
tion  Amendments  of  1974”)  (20  U.S.C. 
241C-3).  An  interim  final  regulation 
was  published  in  the  Federal  Register 
on  April  12,  1977,  which  included  a  dis¬ 
cussion  of  the  comments  received  in 
response  to  the  notice  of  proposed  ru¬ 
lemaking.  Because  the  interim  regula¬ 
tion  contained  substantial  changes 
from  the  notice  of  proposed  rulemak¬ 
ing,  comments  were  again  invited. 


RULES  AND  REGULATIONS 

As  recently  reorganized,  part  116 
(published  in  the  Federal  Register  on 
September  28.  1976)  contains  provi¬ 
sions  applicable  to  all  title  I  programs. 
Therefore,  Part  116,  Part  116c,  and 
the  applicable  provisions  of  45  CFR 
Parts  100,  lOOb,  and  lOOc,  the  Office  of 
Education  General  Provisions  Regula¬ 
tions,  constitute  all  the  regulations 
governing  Title  I  programs  conducted 
by  State  agencies  for  children  in  insti¬ 
tutions  for  neglected  or  delinquent 
children. 

SECTION  603  PROCEDURES  AND  EFFECT 

Section  503  of  the  Education 
Amendments  of  1972  requires  the 
Commissioner  to  study  all  rules,  regu¬ 
lations,  guidelines,  or  other  published 
interpretations  or  orders  issued  by 
him  or  the  Secretary  after  June  30, 
1965,  in  connection  with,  or  affecting, 
the  administration  of  Office  of  Educa¬ 
tion  programs:  to  report  to  the  Com¬ 
mittee  on  Labor  and  Public  Welfare  of 
the  Senate  and  the  Committee  on 
Education  and  Labor  of  the  House  of 
Representatives  concerning  such 
study;  and  to  publish  in  the  Federal 
Register  such  rules,  regulations, 
guidelines,  interpretations,  and  orders 
with  an  opportunity  for  public  hear¬ 
ings  on  the  matters  so  published.  This 
regulation  reflects  the  results  of  this 
study  as  it  pertains  to  programs  au¬ 
thorized  by  section  123  of  Title  I  of 
the  Elementary  and  Secondary  Educa¬ 
tion  Act.  as  amended.  At  the  present 
time  there  are  no  guidelines  relating 
to  Part  116c. 

CITATIONS  OF  LEGAL  AUTHORITY 

As  required  by  section  431(a)  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1232(a)),  as  amended  by  section 
405  of  Pub.  L.  94-482,  and  section  503 
of  the  Education  Amendments  of  1972, 
a  citation  of  statutory  or  other  legal 
authority  for  each  section  of  the  regu¬ 
lation  has  been  placed  in  parentheses 
on  the  line  following  the  text  of  the 
section. 

SUMMARY  OF  COMMENTS  AND  RESPONSES 

The  following  is  a  summary  of  com¬ 
ments  received  on  the  interim  regula¬ 
tion.  Each  comment  is  followed  by  a 
response  which  indicates  either  a 
change  from  the  interim  regulation  or 
the  reason  why  no  change  was  consid¬ 
ered  necessary.  Specific  comments  are 
arranged  in  the  order  of  the  sections 
of  the  interim  regulation  to  which 
they  pertain. 

§116c.2  Definitions 

Comment  As  provided  in  the  inter¬ 
im  regulation,  an  “institution  for  de¬ 
linquent  children”  and  an  “institution 
for  neglected  children”  were  defined, 
in  part,  as  “a  facility  which  is  operated 
for  the  care  of  children  who  are  in  the 
custody  of  a  public  agency  as  a  result 


of  a  finding  under  State  law”  of  either 
delinquency  or  neglect.  One  com- 
menter  objected  to  the  use  of  the  word 
“finding”  in  these  definitions.  This 
commenter  noted  that  section  123(a) 
of  the  statute  refers  only  to  “children 
in  institutions  for  neglected  or  delin¬ 
quent  children”  (emphasis  added),  and 
urged  that  institutions  serving  chil¬ 
dren  not  yet  finally  adjudicated  as 
being  either  neglected  or  delinquent, 
be  included  within  the  definition.  In 
addition  this  commenter  urged  that 
the  definition  of  an  “institution  for 
delinquent  children”  be  modified  to  in¬ 
clude  children  found  under  State  law 
to  be  in  need  of  treatment  or  supervi¬ 
sion  (the  so-called  “status  offenders”), 
whether  or  not  they  have  been 
charged  with  a  violation  of  State  law. 

Response.  A  change  is  made  in  the 
regulation.  In  interpreting  the  statu¬ 
tory  expression,  the  definitions  in  the 
interim  regulation  were  not  intended 
to  exclude  institutions  serving  chil¬ 
dren  determined  to  be  neglected  or  de¬ 
linquent  under  State  law,  but  not  yet 
finally  adjudicated.  Section  123  is 
broad  enough  to  embrace  institutions 
which  serve  such  children.  However, 
while  the  statute  and  this  regulation 
provide  this  flexibility,  they  do  require 
that  the  placement  of  children  in  one 
of  these  institutions  be  on  the  basis  of 
a  determination,  final  or  not,  that 
they  are  either  neglected  or  delin¬ 
quent  under  State  law. 

To  avoid  possible  confusion  created 
by  the  use  of  the  word  “finding,”  it 
has  been  replaced  in  the  final  regula¬ 
tion  by  the  word  “determination,"  In 
addition  the  phrase  “after  being 
charged  with  a  violation  of  State  law” 
has  been  deleted  from  the  definition 
of  an  “institution  for  delinquent  chil¬ 
dren.”  Therefore,  the  definition  in¬ 
cludes  institutions  caring  for  children 
in  the  custody  of  a  public  agency  as  a 
result  of  a  determination  under  State 
law  that  they  are  in  need  of  treatment 
or  supervision,  whether  or  not  they 
have  been  charged  with  a  violation  of 
State  law. 

Comment  One  commenter  objected 
to  the  definitions  of  an  “institution 
for  neglected  children”  and  an  “insti¬ 
tution  for  delinquent  children”  to  the 
extent  they  both  require  “an  average 
length  of  stay  (for  the  children  as¬ 
signed  there)  of  at  least  30  days,”  and 
suggested  there  should  be  no  mini¬ 
mum  stay  requirement. 

Response.  No  change  has  been  made 
in  the  regulation.  Section  123(b)  pro¬ 
vides  that  the  average  daily  atten¬ 
dance  at  schools  for  children  in  ne¬ 
glected  or  delinquent  institutions  is 
“detiermined  by  the  Commissioner.” 
The  Commissioner  has  exercised  this 
authority  by  establishing,  in  effect,  a 
minimally  restrictive  rule  relating  to 
the  calculation  of  average  daily  atten¬ 
dance.  Stated  simply,  the  rule  is  that 
no  child’s  attendance  at  a  school  sup- 
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ported  by  the  State  agency  may  be 
counted  in  average  daily  attendance 
unless  that  child  is  assigned  to  an  in¬ 
stitution  which  has  an  average  length 
of  stay  of  at  least  30  days. 

In  addition,  the  supplemental  nature 
of  Title  I  requires  that  the  Commis¬ 
sioner  be  able  to  specify  the  minimum 
level  of  State-supported  education 
that  may  be  supplemented  with  Title  I 
funds.  It  is  unlikely  that  Title  I  can  ef¬ 
fectively  supplement  a  State-support¬ 
ed  educational  program  for  children  in 
institutions  in  which  the  average 
length  of  stay  is  less  than  30  days. 

§  116C.3  Grants  Which  a  State  Agency 
Is  Eligible  To  Receive 

Comment  One  commenter  objected 
to  the  prohibition  against  counting  in 
average  daily  attendance  for  this  part 
any  child  who  is  counted  in  average 
daily  attendance  under  Part  116b 
(State  Operated  Programs  for  Handi¬ 
capped  Children).  The  commenter 
proposed  that  institutionalized  handi¬ 
capped  children  be  counted  under 
both  parts,  provided  that  Title  I  does 
not  pay  for  more  than  100  percent  of 
the  cost  for  supplemental  services  to 
these  children. 

Response.  No  change  is  made  in  the 
regulation.  With  respect  to  State-oper¬ 
ated  programs  for  handicapped  chil¬ 
dren,  section  121(b)  of  the  Title  I  stat¬ 
ute  requires  the  Commissioner  to  com¬ 
pute  average  daily  attendance  on  the 
basis  of  the  number  of  children  “at 
schools  for  handicapped  children  oper¬ 
ated  or  supported  by  the  State 
agency”  (emphasis  added).  Similarly, 
section  123(b)  requires  the  commis¬ 
sioner  to  compute,  average  daily  atten¬ 
dance  according  to  “the  number  of 
such  children  in  •  •  •  attendance  •  •  • 
at  schools  for  (children  in  State  insti¬ 
tutions  for  neglected  or  delinquent 
children)  operated  or  supported  by 
(the  State)  agency"  (emphasis  added). 
Therefore,  while  it  is  certainly  possi¬ 
ble  for  individual  children  to  be.  for 
example,  both  handicapped  and  insti¬ 
tutionalized  as  a  neglected  child,  the 
Title  I  statute  directs  the  Commission¬ 
er  to  focus  (in  computing  average  daily 
attendance)  not  on  the  attributes  of 
the  child  but  on  the  type  of  school  he 
or  she  attends.  If  the  child  attends  a 
school  for  handicapped  children,  he  or 
she  will  be  counted  and  served  under 
section  121;  if  he  or  she  attends  a 
school  for  children  in  State  institu¬ 
tions  for  neglected  or  delinquent  chil¬ 
dren.  the  child  will  be  counted  and 
served  under  section  123. 

%116c.5  Determination  of  Average 
Daily  Attendance 

Comment.  Section  116c.5(a)(3)  pro¬ 
vides  that  to  be  counted  in  average 
daily  attendance,  and  therefore  eligi¬ 
ble  to  be  served  by  Title  I,  a  child 
must  be  participating  in  an  organized 
program  of  instruction  for  at  least  five 


hours  per  week.  One  commenter 
stated  that  attendance  for  five  hours 
per  week  was  inadequate  and  suggest¬ 
ed  as  an  alternative  the  same  number 
of  hours  of  instruction  per  week  man¬ 
dated  by  State  law  for  children  in 
public  elementary  and  secondary 
schools.  Another  commenter  stated 
that,  to  the  contrary,  five  hours  per 
week  was  too  high  and  suggested  as  an 
alternative  the  child’s  participation  in 
three  educational  sessions  of  any 
length,  per  week. 

Response.  No  change  has  been  made 
in  the  regulation.  No  uniform  view 
exists  among  the  States  as  to  what 
constitutes  a  free  public  education  ap¬ 
propriate  for  children  in  institutions 
for  neglected  or  delinquent  children.  A 
State-supported  educational  program 
of  less  than  five  hours  per  week  would 
lack  sufficient  continuity  to  justify 
supplementation  by  Title  I  seia’ices. 
On  the  other  hand  it  is  unrealistic, 
given  the  unique  aspects  of  institu¬ 
tions  for  neglected  or  delinquent  chil¬ 
dren,  to  require  substantially  more 
than  five  hours  per  week.  The  five 
hours  per  week  requirement  is  a  mini¬ 
mum  for  establishing  individual  chil¬ 
dren’s  eligibility  to  be  counted  in  aver¬ 
age  daily  attendance.  The  State 
agency  may,  of  course,  provide  more 
than  five  hours  per  week  of  instruc¬ 
tion. 

Comment  One  commenter  recom¬ 
mended  that  all  children  of  an  eligible 
age  residing  in  an  appropriate  institu¬ 
tion  be  counted  in  average  daily  atten¬ 
dance  and  be  eligible  to  receive  Title  I 
services.  This  commenter  noted  that 
§  116C.5  would  not  count  in  average 
daily  attendance  children  that  are 
forced  to  drop  out  of  the  State-sup- 
ported  educational  program  for  ad¬ 
ministrative  or  custodial  reasons.  An¬ 
other  commenter  suggested  that  chil¬ 
dren  for  whom  the  State  makes  avail¬ 
able  an  appropriate  educational  pro¬ 
gram  but  who  refuse  to  participate  in 
it  be  reflected  in  the  computation  of 
average  daily  attendance. 

Response.  No  change  has  been  made 
in  the  regulation.  Section  123(b)  re¬ 
quires  the  Commissioner  to  calculate 
average  daily  attendance  on  the  basis 
of  the  number  of  children  actually  at¬ 
tending  the  State-supported  educa¬ 
tional  program.  Furthermore,  the  sup¬ 
plemental  nature  of  Title  I  requires 
that  the  children  counted  and  served 
by  Title  I  actually  be  receiving  the 
State-supported  educational  services. 

Comment  One  commenter  recom¬ 
mended  that  when  children  in  the  cus¬ 
tody  of  a  State  applicant  agency  re¬ 
ceive  their  education  from  a  local  edu¬ 
cational  agency  and  at  its  (the  local 
educational  agency’s)  expense,  the 
State  applicant  agency  should  be  al¬ 
lowed  to  receive  Title  I  funds  for  those 
children  and  to  make  those  funds 
available  to  the  local  educational 
agency. 


Response.  No  change  has  been -made 
in  the  regulation.  Section  123  of  the 
statute  provides  that  only  those  State 
agencies  that,  under  State  law,  are  “di¬ 
rectly  responsible  for  providing  free 
public  education  for  children  in  insti¬ 
tutions  for  neglected  or  delinquent 
children  or  in  adult  correctional  insti¬ 
tutions”  are  entitled  to  receive  grants 
under  this  program.  The  size  of  these 
grants  is  determined  in  part  by  “the 
number  of  •  •  •  children  in  average 
daily  attendance  *  •  •  at  schools  •  •  • 
operated  or  supported  by  (the)  State 
agency.”  A  State  agency  is  not.  of 
course,  precluded  from  receiving  a 
grant  because  it  provides  for  the  chil¬ 
dren’s  education  through  a  contract  or 
other  arrangement.  In  this  instance, 
however,  the  cost  of  the  educational 
program  would  still  be  borne  by  the 
State  agency. 

Comment.  One  commenter  suggested 
that  State  agencies  which  provide  a 
year-round  educational  program  for 
children  in  these  institutions  should 
be  eligible  to  receive  a  larger  alloca¬ 
tion  than  those  State  agencies  which 
provide  a  program  of  nine  months  or 
less.  Another  commenter  suggested 
that  the  regulation  should  provide  an 
incentive  to  States  to  provide  more 
State-supported  instruction. 

Response.  A  change  is  made  in  the 
regulation  so  that  the  method  of  com¬ 
puting  average  daily  attendance  will 
more  nearly  reflect  the  amount  of 
State  supported  education  provided  to 
the  institutionalized  children.  As  the 
commenters  observed,  the  method  of 
computing  average  daily  attendance 
provided  by  the  interim  regulation  did 
not  take  account  of  those  State  agen¬ 
cies  that  provide  instructional  pro¬ 
grams  throughout  the  year.  Section 
116c.5(b)  of  the  interim  regulation 
provided  that  average  daily  atten¬ 
dance  be  determined  on  the  basis  of 
“the  number  of  days  the  organized 
program  of  instruction  was  in  session 
during  the  most  recently  completed 
school  year.”  As  a  result  of  this  lan¬ 
guage,  the  number  of  days  the  orga¬ 
nized  program  of  instruction  was  in 
session  was  not  reflected  in  the  com¬ 
putation  of  average  daily  attendance. 
For  example,  two  State  agencies  which 
have  an  identical  number  of  institu¬ 
tionalized  children  and  provided  them 
with  equivalent  educational  programs 
except  that  one  agency  conducts  its 
program  throughout  the  year  while 
the  other  agency  conducts  its  program 
for  only  nine  months  each  year,  would 
generate  the  same  average  daily  atten¬ 
dance. 

To  reflect  more  accurately  the 
amount  of  State-supported  education 
provided,  §  116c.5(b)  in  the  final  regu¬ 
lation  has  been  rewritten  to  require 
that  average  daily  attendance  be  com¬ 
puted  by:  “(1)  calculating  *  •  *  the 
total  number  of  days  of  attendance  at 
the  organized  program  of  instruction 
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during  the  most  recently  completed 
school  year,  and  (2)  dividing  that  total 
by  180.”  One  hundred  eighty  is  an  ap¬ 
propriate  divisor  because  that  is  the 
approximate  number  of  days  of  in¬ 
struction  provided  by  local  educational 
agencies  in  their  regular  school  pro¬ 
grams. 

Comment  One  commenter  suggested 
that  institutions  should  be  required  to 
keep  daily  records  for  evey  institution¬ 
alized  child  which  would  reflect  that 
child’s  attendance  at  classes  as  well  as 
the  reason  for  his  or  her  failure  to 
attend. 

Response.  A  change  is  made  in  the 
regulation.  To  compute  average  daily 
attendance  accurately,  reliable  daily 
attendance  records  of  the  children’s 
participation  in  the  State-supported 
organized  program  of  instruction  are 
necessary.  For  this  reason  §  116c.5(b) 
of  the  interim  regulation  provided 
that  average  daily  attendance  was 
computed  “on  the  basis  of  daily 
records  •  •  •  for  the  organized  pro¬ 
gram  of  instruction.”  To  clarify  this 
requirement,  §  116c.5(a)(3)  has  been 
rewritten  to  impose  more  directly  the 
requirement  that  daily  attendance  re¬ 
cords  of  participation  in  the  State-sup- 
ported  educational  program  be  main¬ 
tained.  Section  11^.5(b)(l)  also  re¬ 
quires  that  average  daily  attendance 
be  computed  “from  [these]  daily  at¬ 
tendance  records.”  Additional  record¬ 
keeping  requirements  appear  unwar¬ 
ranted  and  unauthorized  by  the  stat¬ 
ute. 

§  116C.12  Information  Required  in 
Applications 

Comment  One  commenter  recom¬ 
mended  that  this  section  include  a  re¬ 
quirement  that  individual  records  be 
maintained  on  each  child,  including 
date  of  incarceration,  tests,  and  dates 
administered,  and  the  educational  pro¬ 
gram  devised  for  that  child.  Also,  the 
commenter  recommended  that  the 
regulation  require  procedures  for  ob¬ 
taining  and  transmitting  each  child’s 
school  records  to  the  next  school  in 
which  the  child  enrolls. 

Response.  A  change  is  made  in  the 
regulation.  While  individual  records 
may  be  kept  on  each  child  as  a  matter 
of  institutional  school  administration, 
the  statute  does  not  provide  the  au¬ 
thority  to  prescribe  the  maintenance 
of  a  specific  system  of  records.  It  is 
agreed  that  information  pertaining  to 
each  child’s  participation  in  a  Title  I 
program  should  be  made  available  to 
the  next  school  system  that  provides 
the  child’s  education.  Section  116c.l2- 
(c)(8),  therefore,  has  been  added  in 
this  regulation  to  require  the  trans¬ 
mittal  of  such  information  in  accor¬ 
dance  with  subsection  (b)  of  the 
Family  Educational  Rights  and  Priva¬ 
cy  Act  of  1974  and  Part  99  of  Title  45 
of  the  Code  of  Federal  Regulations. 

Comment  One  commenter  observed 
that  there  was  no  requirement  in  the 


interim  regulation  that  Title  I  services 
be  provided  to  those  children  most  in 
need  of  Title  I  services. 

Response.  Accordingly,  §116c.l2- 
(b)(1)  has  been  rewritten  to  require 
that  project  applications  contain  a  de¬ 
scription  of  the  procedures  employed 
not  only  to  determine  the  special  edu¬ 
cational  needs  of  the  eligible  children 
for  whom  the  State  agency  is  provid¬ 
ing  a  free  public  education,  but  also  to 
identify  those  children  with  the  “most 
serious  educational  needs.”  Also, 
§  116c.l3(b)(l)  has  been  rewritten  to 
require  the  State  educational  agency 
to  determine,  before  it  approves  an  ap¬ 
plication,  that  the  eligible  children 
with  the  most  serious  educational 
needs  will  participate. 

Comment  One  commenter  stated 
that  objective  measures  of  educational 
achievement  should  not  be  required 
for  the  needs  assessment  required  by 
§  116c.  12(b).  The  commenter  observed 
that  institutionalized  children  often 
do  not  respond  well  to  testing  situa¬ 
tions  and  recommended  that  profes¬ 
sional  opinions,  instead  of  or  in  addi¬ 
tion  to,  standardized  tests  be  used  in 
assessing  educational  needs. 

Response.  Section  116c.l2(b)(l)  has 
been  revised  to  require  the  appropri¬ 
ate  use  of  whatever  objective  measures 
of  educational  achievement  are  avail¬ 
able  to  the  State  agency.  Neither  the 
interim  nor  the  final  regulation,  how¬ 
ever,  precludes  the  use  of  other  infor¬ 
mation,  when  available,  such  as  pro¬ 
fessional  opinions  of  children’s  needs 
and  of  the  appropriateness  of  existing 
educational  measurements  as  indica¬ 
tors  of  those  needs. 

Other  changes 

All  significant  changes  in  the  final 
regulation  have  been  discussed  in  re¬ 
sponse  to  the  comments  received  relat¬ 
ing  to  the  interim  regulation.  A 
number  of  minor  changes  in  wording 
have  been  made  for  clarity.  After  con¬ 
sideration  of  the  comments  received. 
Part  116c  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  to 
read  as  set  forth  below. 

Note.— The  U.S.  Office  of  Education  has 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.431,  Educationally  Deprived  Children  in 
State  Administered  Institutions  Serving  Ne¬ 
glected  or  Delinquent  Children.) 

Dated:  January  20, 1978. 

Ernest  L.  Boyer. 

U.S.  Commissioner  of  Education. 

Approved:  March  29, 1978, 

Hale  Champion, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 
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Subpart  A — General 

§116c.l  Applicability. 

(a)  Scope.  The  regulations  in  this 
Part  govern  programs  and  projects  for 
which  funds  are  provided  under  sec¬ 
tion  123  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended,  to  State  agencies  directly 
responsible  for  providing  free  public 
education  for  children  in  institutions 
for  neglected  or  delinquent  children  or 
in  adult  correctional  institutions,  to 
meet  the  special  educational  needs  of 
these  children. 

(b)  Other  applicable  provisions.  As¬ 
sistance  provided  under  this  Part  is 
subject  to  all  provisions  contained  in 
Part  116  (general  requirements  relat¬ 
ing  to  'Title  I  of  the  Act)  and  the  appli¬ 
cable  provisions  of  Parts  100,  100b  and 
100c  of  this  Title  relating  to  fiscal,  ad¬ 
ministrative,  property  management, 
and  other  matters. 

(c)  The  text  of  the  Title  I  statute  is 

contained  in  full  in  the  Appendix  to 
Part  116  of  this  chapter.  (41  FR  42907, 
September  28,  1976)  (section 

501(b)(1)(A)  of  Pub.  L.  94-482  amends 
section  125  of  the  Title  I  statute  by 
striking  out  “Except  as  provided  in 
section  843  of  the  Education  Amend¬ 
ments  of  1974,  no”  and  inserting  in  its 
place  “No,”  while  section  501(o)  of 
Pub.  L.  94-482  amends  section  125  by 
striking  out  “State  agency”  both 
places  it  appears  and  inserting  in  its 
place  “State.”) 

(20  U.S.C.  241C-3.) 

§116c.2  Definitions. 

As  used  in  this  Part,  “Adult  correc¬ 
tional  institution”  means  a  facility  in 
which  persons  are  confined  as  a  result 
of  a  conviction  of  a  criminal  offense, 
including  persons  under  21  years  of 
age. 

“Child”  means  a  person  under  21 
years  of  age. 

“Custody”  means  custody  as  defined 
by  State  law.  However,  for  the  pur- 
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poses  of  this  Part  a  child  who  resides 
in  an  institution  24  hours  a  day  is 
deemed  to  be  in  the  custody  of  the 
public  agency  that  assigned  him  or  her 
to  that  institution. 

“Institution”  means  either  an  insti¬ 
tution  for  neglected  children,  an  insti¬ 
tution  for  delinquent  children,  or 
adult  correctional  institution. 

“Institution  for  delinquent  children” 
means  a  facility  which  is  operated  for 
the  care  of  children  who  are  in  the 
custody  of  a  public  agency  as  a  result 
of  a  determination  under  State  law 
that  they  are  either  (a)  delinquent  or 

(b)  in  need  of  treatment  or  supervision 
and  which  has  an  average  length  of 
stay  of  at  least  30  days. 

“Institution  for  neglected  children” 
means  a  facility  (other  than  a  foster 
home)  which  is  operated  for  the  care 
of  children  who  are  in  the  custody  of  a 
public  agency  as  the  result  of  a  deter¬ 
mination  of  neglect  under  State  law, 
and  which  has  an  average  length  of 
stay  of  at  least  30  days. 

“State  agency”  means  an  agency  of 
State  government  which  is  directly  re¬ 
sponsible  for  the  free  public  education 
of  children  in  institutions  for  neglect¬ 
ed  or  delinquent  children  or  in  adult 
correctional  institutions.  (This  educa¬ 
tion  may  be  provided  in  schools  oper¬ 
ated  or  supported  by  the  State  agency 
or  in  schools  under  contract  or  other 
arrangement  with  that  agency.)  The 
term  does  not  include  an  agency 
whose  responsibility  for  these  children 
is  limited  to  the  distribution  of  State 
financial  assistance  to  other  agencies 
which  State  law  makes  directly  re¬ 
sponsible  for  the  free  public  education 
of  these  children. 

(20  U.S.C.  241C-3.) 

Subpart  B — Amounts  Available  for 
Grants  and  Payments 

§116c.3  Grants  which  a  State  agency  is 
eligible  to  receive. 

(a)  Prom  information  supplied  by  a 
State  agency,  the  Commissioner  shall: 

(1)  Determine  the  amount  that  a 
State  agency  (other  than  the  State 
agency  for  Puerto  Rico)  is  eligible  to 
receive  under  this  Part  for  any  fiscal 
year  in  accordance  with  the  provisions 
of  sections  123,  124,  and  125  of  Title  I 
of  the  Act  and  §  116c.5:  and 

(2)  Determine  the  amount  available 
for  a  State  agency  in  Puerto  Rico  in 
accordance  with  sections  123  and  125 
of  Title  I  of  the  Act  and  §  116c.5. 

(b)  The  Commissioner  shall  inform 
the  State  educational  agency  of  each 
State  of  the  results  of  these  determi¬ 
nations. 

(c)  For  the  purpose  of  computing  an 
allocation  under  this  Part,  the  Com¬ 
missioner  may  not  count  a  child  who  is 
counted  in  average  daily  attendance 
under  the  provisions  of  Part  116b 
(State  Operated  Programs  for  Handi¬ 
capped  Children)  of  this  chapter. 


(20  U.S.C.  241C-3.) 

§  116C.4  Amounts  available  for  grants. 

The  State  educational  agency  shall 
notify  each  State  agency  of  the 
amount  available  to  it  under  §  116c. 3 
and  from  that  amount  shall  make 
funds  available  to  the  State  agency 
equal  to  the  cost  of  programs  and  pro¬ 
jects  approved  by  the  State  education¬ 
al  agency  in  accordance  with  the  pro¬ 
cedure  prescribed  by  Subpart  C  of  this 
Part.  The  amount  made  available  to  a 
State  agency  under  this  section  shall 
not  exceed  the  amount  the  agency  is 
entitled  to  receive  under  §  116c.3. 

(20  U.S.C.  241C-3.  241g(a).) 

§116c.5  Determination  of  average  daily 
attendance. 

(a)  To  be  counted  in  average  daily 
attendance  and  eligible  to  receive  Title 
I  services,  a  child  must  be; 

(1)  In  the  custody  of  the  public 
agency  that  assigned  him  or  her  to  an 
Institution; 

(2)  One  for  whom  a  State  agency  is 
providing  a  free  public  education;  and 

(3)  For  at  least  5  hours  per  week  in 
an  organized  program  of  instruction 
for  which  daily  attendance  records  are 
kept. 

(b)  Average  daily  attendance  is  com¬ 
puted  for  each  institution  by:  (1)  Cal¬ 
culating  from  daily  attendance  records 
the  total  number  of  days  of  atten¬ 
dance  in  the  organized  program  of  in¬ 
struction  during  the  most  recently 
completed  school  year,  and  (2)  divid¬ 
ing  that  total  by  180. 

(c)  For  the  purpose  of  computing 
average  daily  attendance; 

(DA  child  is  counted  as  being  in  a 
full  day  of  .attendance  for  each  day  he 
or  she  attends  the  organized  program 
of  instruction  for  three  (3)  or  more 
hours;  and 

(2)  A  child  is  counted  as  being  in 
one-half  (Vi)  day  of  attendance  for 
each  day  he  or  she  attends  the  orga¬ 
nized  program  of  instruction  for  at 
least  one  (1)  hour,  but  less  than  three 

(3)  hours. 

(d)  For  the  purpose  of  this  section, 
an  organized  program  of  instruction 
means  an  educational  program  (not 
beyond  grade  12)  which  consists  of 
classroom  instruction  in  basic  school 
subjects  such  as  reading,  mathematics, 
and  vocationally  oriented  subjects, 
and  which  is  supported  by  other  than 
Federal  funds.  Neither  the  manufac¬ 
ture  of  goods  within  the  institution 
nor  activities  related  to  institutional 
maintenance  are  considered  classroom 
instruction. 

(20  U.S.C.  241C-3.) 

§  116c.  11  Applications. 

A  State  agency  may  apply  to  the 
State  educational  agency  for  a  grant 
or  grants  of  Federal  funds  under  this 
Part  in  the  amount  authorized  by 


§§116c.3  and  116c.4  to  be  used  solely 
to  meet  the  special  educational  needs 
of  children  eligible  to  be  counted  in 
average  daly  attendance  in  accordance 
with  §  116C.5. 

(20  U.S.C  241C-3.  241e(a),  244(6)(B).) 

§  116C.12  Information  required  in  applica¬ 
tions. 

The  State  agency  shall  include  the 
following  information  in  each  applica¬ 
tion  it  makes  to  the  State  educational 
agency  as  authorized  by  §  116c.ll. 

(a)  Institutional  information.  With 
respect  to  each  institution  at  which 
Title  I  funded  services  are  to  be  pro¬ 
vided.  the  application  must  include: 

( 1 )  The  name  and  location; 

(2)  The  classification  (i.e.,  adult  cor¬ 
rectional,  delinquent,  or  neglected); 

(3)  The  total  population  at  time  of 
application; 

(4)  The  total  number  of  children  at 
the  time  of  application; 

(5)  The  total  number  of  children  eli¬ 
gible  to  be  counted  in  average  daily  at¬ 
tendance  at  the  time  of  application; 

(6)  A  description  of  the  nature  and 
scope  of  the  education  program  cur¬ 
rently  being  conducted  for  those  chil¬ 
dren  counted  in  paragraph  (a)(5)  of 
this  section  with  funds  other  than 
those  provided  under  this  Part,  includ¬ 
ing  types  of  instruction,  number  of 
children  being  served  and  number  of 
staff  employed  in  each  major  area  or 
component,  and  source  of  funding. 

(b)  Needs  assessment.  With  respect 
to  the  educational  needs  of  all  the 
children  for  whom  the  State  agency  is 
providing  a  free  public  education  and 
who  are  eligible  to  be  served,  the  ap¬ 
plication  must  include: 

(DA  description  of  the  procedures 
(including  objective  measures  of  edu¬ 
cational  achievement  and  special  diag¬ 
nostic  tests  available  to  the  State 
agency)  used  to  determine  their  spe¬ 
cial  educational  needs  and  to  identify 
those  with  the  most  .serious  education¬ 
al  needs. 

(2)  An  analysis  of  the  results  of 
those  procedures,  including  the  special 
educational  needs  identified  and  the 
number  of  eligible  children  exhibiting 
those  needs: 

(3)  The  additional  procedures  the 
State  agency  intends  to  employ  to  de¬ 
termine  special  educational  needs  and 
adapt  Title  I  services  to  those  needs; 
and 

(4)  A  summary  evaluation  of  the  ef¬ 
fectiveness  of  similar  past  projects 
funded  by  section  123  of  Title  I  in  ac¬ 
complishing  their  objectives. 

(c)  Project  descriptions.  With  re¬ 
spect  to  the  proposed  project,  the  ap¬ 
plication  must  include: 

(1)  A  statement  of  the  educational 
objectives  of  the  proposed  project  and 
the  related  performance  criteria; 

(2)  A  description  of  each  service  to 
be  provided  as  a  means  of  accomplish¬ 
ing  the  project’s  objectives; 
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(3)  The  estimated  number  of  chil¬ 
dren  to  be  served  by  age  and  anticipat¬ 
ed  grade  placement; 

(4)  A  description  of  the  type  and 
number  of  staff  to  be  employed,  and 
of  any  inservice  training  (including 
the  type  of  training,  frequency,  and 
number  and  type  of  staff  members 
who  will  participate  in  that  training); 

(5)  A  budget  based  on  categories  of 
expenditure  prescribed  by  the  State 
educational  agency  with  appropriate 
detail  by  service  and  by  institution; 

(6)  A  description  of  the  use  of  Title  I 
funds  for  construction  or  equipment  in 
accordance  with  45  CFR  116.32; 

(7)  A  description  of  the  pr<x»dures 
and  instruments  by  which  the  effec¬ 
tiveness  of  tlie  program  will  be  evalu- 
ated,  in  accordance  with  45  CFR 
116.43(a);  and 

(8)  A  description  of  the  procedure 
(in  accordance  with  subsection  (b)  of 
the  “Family  Educational  Rights  and 
Privacy  Act  of  1974”  and  Part  99  of 
this  Title)  for  transmitting  informa¬ 
tion  about  the  nature  and  results  of 
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each  child’s  participation  in  the  Title  I 
program  to  the  next  school  or  school 
system  that  provides  for  the  child’s 
education. 

(20  U.S.C.  241C-3,  241e(a).  244(6KB).) 

§116c.l3  Criteria  for  the  approval  of  ap¬ 
plications. 

A  State  educational  agency  shall  ap¬ 
prove  a  project  for  which  an  applica¬ 
tion  has  been  made  only  if  it  deter¬ 
mines  that  the  project  is  of  sufficient 
size,  scope,  and  quality  to  give  reason¬ 
able  promise  of  substantial  progress 
toward  meeting  the  special  education¬ 
al  needs  of  the  children  to  be  served. 
This  determination  may  be  made  only 
upon  a  finding  that: 

(a)  The  application  contains  the  in¬ 
formation  required  by  $116c.l2  and 
demonstrates  compliance  with  all 
other  requirements  in  this  Part  and 
the  applicable  requirements  of  Parts 
100,  lOOb,  lOOc,  and  116  of  this  ’Htle; 

(b)  The  project  set  forth  in  the  ap¬ 
plication  is  designed: 


(1)  To  meet  the  special  educational 
needs  of  the  children  to  be  served, 
among  whom  must  be  the  children 
with  the  most  serious  educational 
needs,  as  identified  in  accordance  with 
§  116c.  12(b);  and 

(2)  To  supplement  the  existing  pro¬ 
grams  described  in  accordance  with 
§116c.l2(a)(6). 

(c)  The  evaluation  plans  comply 
with  45  CFR  116.43  and  are  adequate 
for  measuring  the  attainment  of  the 
objectives  described  in  the  application 
in  accordance  with  $  116c.  12(c)(1); 

(d)  No  funds  other  than  those  au¬ 
thorized  by  Title  I  of  the  Act  are  avail¬ 
able  to  provide  the  services  proposed 
in  the  application;  and 

(e)  The  project  has  not  been  de¬ 
signed  to  meet,  nor  will  it  have  the 
effect  of  meeting,  the  general  needs  of 
the  institution,  a  school  within  the  in¬ 
stitution,  the  student  body  at  large,  or 
the  needs  of  a  specified  grade  within 
that  school. 

(20  U.S.C.  241C-3.  241e(a).  244(6HB).) 

[FR  Doc.  78-8803  Filed  4-3-78;  8:45  am) 
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